PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi ni on 2006- 192

UNI TED STATES TAX COURT

TERRANCE LASHAVWN AND CHRI STY SHI ELDS, Petitioners V.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 23815-05S. Fi |l ed Decenber 21, 2006.

Terrance LaShawn and Christy Shields, pro sese.

James H Brunson I1Il, for respondent.

VELLS, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
at the time the petition was filed. The decision to be entered
is not reviewable by any other court, and this opinion should not
be cited as authority. Al subsequent section references are to

the Internal Revenue Code in effect for the year in issue, and



all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

Respondent determ ned a deficiency in Federal income tax in
t he amount of $1,762 for petitioners’ 2003 taxable year. The
i ssue we nust decide is whether petitioners may cl aimpetitioner
Terrance LaShawn Shields’s son as a dependent and receive the
additional child tax credit pursuant to section 24.

Backgr ound

Sonme of the facts and certain exhibits have been sti pul at ed.
The parties’ stipulations of fact are incorporated in this
opinion by reference and are found as facts in the instant case.
At the tinme of filing the petition in the instant case,
petitioners resided in Eastnman, Ceorgia.

In this opinion, our references to J.S. are to the
bi ol ogi cal son of petitioner Terrance LaShawn Shi el ds and Aundrea
B. Warner (Ms. Warner). By order dated April 30, 2003, the
Superior Court of Bleckly County awarded primary physical custody
of J.S. to Ms. Warner (custody order).

Petitioners tinely filed their 2003 tax return, claimng
deductions for four exenptions and a child tax credit in the
amount of $1,200 for two children, including J.S. Respondent
di sal |l owed t he dependency exenption deduction for J.S. and

reduced the anmpbunt of the child tax credit from $1, 200 for two
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children to $200 for one child. On Decenber 5, 2005, respondent
sent petitioners a notice of deficiency.

Di scussi on

As a general rule, the Comm ssioner’s determnations in the
notice of deficiency are presuned correct, and the taxpayer bears

the burden of proving an error. Rule 142(a); Welch v. Helvering,

290 U.S. 111, 115 (1933).

In general, a taxpayer is allowed as a deduction an
exenption for each dependent. Sec. 151(c). A dependent i ncl udes
a son or daughter of the taxpayer over half of whose support for
t he cal endar year was provided by the taxpayer. Sec. 152(a)(1).
In the case of a child who receives over half of his support
during the cal endar year fromhis parents! who are divorced or
separated or who |live apart during the last 6 nonths of the
cal endar year, the child is treated as receiving over half of his
support fromthe parent having custody for the greater portion of
the cal endar year. Sec. 152(e)(1l). Despite the headi ng “Support

Test in Case of Child of Divorced Parents, Etc.”, section 152(e)

We infer fromthe record that Ms. Warner and petitioner
Terrance LaShawn Shi el ds provi ded over half of J.S.’s support
during 2003 but note that J.S.’s maternal grandnother may have
provi ded some support.
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appl i es regardl ess of whether the parents were married.? King v.

Comm ssi oner, 121 T.C 245 (2003).

Custody is determ ned by the nost recent divorce or custody
decree. Sec. 1.152-4(b), Incone Tax Regs. A noncustodial parent
may be entitled to a dependency exenption deduction pursuant to
section 151 if the noncustodial parent attaches to his tax return
a Form 8332, Release of Caimto Exenption for Child of Divorced
or Separated Parents, or simlar witten declaration, signed by
the custodial parent, stating that the custodial parent will not
claimthe child as a dependent for the cal endar year. Sec.

152(e)(2); Mller v. Conm ssioner, 114 T.C. 184 (2000). The

custody order granted primary physical custody to Ms. Warner.
Petitioners did not attach to their 2003 return a Form 8332 or
simlar witten declaration by Ms. Warner stating that she woul d
not claimthe child as a dependent. Accordingly, we hold that
petitioners are not entitled to a dependency exenption deduction
for J.S. for taxable year 2003.

To qualify for the additional child tax credit, the taxpayer
must show that he was entitled to a dependency exenption
deduction for his child. See sec. 24(a), (c). As stated above,

petitioners are not entitled to a dependency exenption deduction

2lt is unclear fromthe record whether Ms. Warner and
petitioner Terrance LaShawn Shields were previously married.
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for J.S. for the taxable year in issue. Accordingly, we hold
petitioners are not entitled to the additional child tax credit
for taxable year 20083.

To reflect the foregoing,

Deci sion will be entered

for respondent.




